INDEX TO VOLUME XXIII. 


ADMINISTRATORS AND EXECUTORS. 


1. The letters testamentary granted to an executor hav- 
ing been revoked, and an intestacy declared by the 
Ordinary on account of the birth of a posthumas child 
unprovided for by the will; and an appeal entered, 
which was subsequently dismissed: 

Held, That the intermediate acts pending the appeal 
were void. Thompson et al.vs. Knight etal. -— - 


2. A purchase by an administrator at his own sale, is 
good, at least, until it has been repudiated by the 
heirs. Mercer,vs. Newsom adm’r. - - - 


3. The second section of the Act of 1852, “to regulate 
the mode of sueing the bonds of executors, adminis- 
trators, and guardians,” is merely remedial, and there- 
fore, it may constitutionally apply to cases founded on 
bonds made before the passage of the act. Johnson 
vs. Koockogey, - - - - - - 


4, Executors are trustees, and are amenable to a Court 
of Chancery, for the faithful discharge of their trust. 
Chancery has a concurrent jurisdiction with the Or- 
dinary in holding them to security or removing them. 
Johns vs. Johns et al., - . - - - = 


5. If executors find property with their testators, be- 
longing to a third person, they may surrender it with- 
out suit, but in many cases for their own security, it 
would be wisest to suffera suit. bid. 
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6. The Court ought to look with much scrutiny into a 
bill for the removal of executors. They ought not to 
be removed for slight causes, nor solely on the ground 
of poverty. bid. 


7. Those who are entitled to repudiate a sale made by 
an administrator to himself, must elect to do so with- 
in areasonable time. landers et al. vs. Flanders 
admr. - - - - - - - + 


8, When application is made to the Court for a citation 
to issue, calling on the executor to prove the will in 
solemn form, a prima facie case must be made, sup- 
ported by the affidavit of the party. Walker vs. Per- 
ryman et al. - - ~ - - 


9, In a proceeding for the probate of a will, the execu- 
tor is not the representative of the heirs at law. Nei- 
ther is he the pars principalis of the legatees named 
in the will, unless their interest as legatees is para- 
mount to their interest as heirs. bid. 


10. A. qualified as the executrix of the will of her de- 
ceased husband, and proceeded to execute it; and thus 
admitted it to be his will. The other legatees did not 
act, in any way,on this admission. She moved to 
set aside the probate of the will. 


Teld, That her admission did not conclude her from 
making the motion. Gaither et al. vs. Gaither. 


11, A motion by the executor to set aside a probate, is 
not the same thing, as an application by the executor, 
for leave to renounce the execution of the will. did. 


i2, A judgment admitting a will to probate in common 
form, does not estop the executor from moving to have 
the probate set aside, and the will declared null. did. 
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13. The widow of A., who died childless, qualified as 
his executrix. The will gave her the whole property 
for her life. She moved to set aside the probate, with- 
out having “ surrendered or returned the legacy,” she 
took under the probate. 

Held, That she might make the motion, notwithstand- 

ing the failure to make such surrender. Jbid. 












14. When a claim has been interposed to prevent a sale 
by an executor, and the executor has tendered an issue, 
he may withdraw such issue, and dismiss the case, 
and do so against the consent of the claimant. ult- 
nanus @ullman, - - - - - 211 








15. Ejectment brought by an administrator at the in- 
stance of persons not in privity with him, in order to 
zive them the use of the intestate’s title to the land, 
they having no title of their own, will be enjoined at 
ihe instance of the person in possession. Pierce vs. 
Jones. - - - - - - 374 













ADVANCEMENTS, 


i. An advancement to the parent is an advancement 
to the child. Therefore, when a testator who has made 
advancements toa deceased child, says in his will, that 
the children of that child, are to account for advance- 
ments made to them, he says in law, that they are to 
account for the advancements made to that child, 

heir parent. JVest et al. ex’or vs. Bolton et al. 531 













2. The sayings of a testator, to the effect, that certain 
notes, &c., on a son-in-law, represented advancements 
made by him to that son-in-law, are sayings against 
‘he testator’s interest, and this, although the notes, may 
be out ofdate. They are therefore, admissible as evi- 
dence against the representations of that son-in-law. 

Lhid. 
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3. That a person takes notes, &c., for the money advan- 
ced to son-in-law, raises a presumption, that he in- 
tends a loan and not an advancement; but this is a 
presumption subject to be rebutted. bid. 


AFFIDAVIT. 
See ne exealt. Also see Adm’rs and Ez’ors, 8. 
AGENT. 
See Practice in Chancery, 1. 
ALIMONY. 


In a suit for divorce, against the husband, an order was 
made, requiring him to pay the wife, a certain sum, 
as a fee to her counsel, and certain monthly sums, as 
alimony for herself; he failed to pay her anything, 
and a rule was taken against him, requiring him to 
show cause, why he should not be committed fora 
contempt; he showed, for cause, the state of his pecu- 
niary means; and thestate of his bodily health. The 
state of thesé was such, as to make it apparent, that 
the sums required of him by the order, were too large. 
The Court made the rule absolute. /Ze/d, that instead 
of doing this, the Court ought to have reduced the 
sums required of the husband, in the order. Pinckard 
vs. Pinckard, - - - - - § 


AMENDMENT. 


See Certiorari, 5. 


AMERICAN COLONIZATION SOCIETY. 


By its charter, the American Colonization Society is au- 
thorized and empowered to receive property by bequest 
or otherwise, and to use or dispose of it, at its discre- 
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tion, “for the purpose of colonizing,. with their own 
consent, in Africa, the free people of color residing in 
the United States ; and for no other purpose whatever.” 
Francis Gideon bequeathed, by his will, to the Socie- 
ty, “all of his slaves, for the purpose of sending them 
to Liberia, in Africa.” 

Held, That the Society was incompetent to take the pro- 
perty under their charter. 

Could the trust be executed by another? Quere. 

€an the American Colonization Society maintain a suit 
in the Courts of Georgia? Quere, «Zmerican Col- 
onization Society vs. Gartrell, adnv’r, - - 


ANCIENT DOCUMENT. 
See Husband and Wife, 6. 


APPEAL. 


The letters testamentary granted to an executor having 
been revoked, and an intestacy declared by the Ordi- 
nary on account of the birth of a posthumas child 
unprovided for by the will; and an appeal entered, 
which was subsequently dismissed : 

Held, That the intermediate acts pending the appeal 
were void. Thompson et al. vs. Knight et al., 


See Wills 6. 
ASSIGNEE. 
See Practice in Chancery 2. 
ATTORNEY. 
See Jnjunction 2. 


BAIL. 


See Scire fucias, 1 and 2. 
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BILLS OF EXCEPTIONS. 


It is better that the grounds of exception to a decision, 
should be stated to the Court making the decision, at 
the time of the decision, or at some time afterwards, 
before the decision has passed beyond the reach of 
that Court; but, still, it cannot be said, that if there is 
a failure to state grounds of exception, in that Court, 
the right of stating grounds of exception, in the revi- 
sing Court, is lost, unless the grounds consist of mat- 
ters that are waiveable. Brock vs. The State. - 


BONDS. 
See Executors and idministrators, 3. 


See Evidence, 2. 


BILL OF EXCHANGE. 


A suit at law will not lie on a draft at the instance of 
the acceptors against the drawers, still it may be set 
out by way of inducement to the action. Turner vs. 
Thompson, Kendrick § Co. ~ - - 


CERTIORARI. 


1. The 54th section of the Judiciary Act of 1799, does 
not apply to cases in which the error complained of, 
is matter of record. Such cases are governed by the 
law applicable to them, in force, at the adoption of 
the Constitution of the State. Davis vs. Rogers. 


2. When a petition for a certiorari has been filed with 
the Clerk, and the evidence makes it doubtful wheth- 
er or not the writ of certiorari has been annexed, the 
certiorari should not be dismissed, especially where 
an order has been taken without objection for the Ma- 
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gistrates to answer over, and the case has been pend- 
ing in Court until the six months have elapsed, with- 
in which another certiorari could have issued. Spen- 
cer us. Gill. - - - - - 


3. A certiorari will lie from the decision of the Justices, 
in a forcible entry and detainer proceedings.. Me- 
Donald et al. vs. Cousins. - - - 

4. In such cases, it is the constitutional writ of certio- 
rari which goes against an inferior judicatory, and not 
the statutory writ provided by the act of 1850. Jbid. 


5. When the Justices have answered, and the facts are 
admitted before the Court, it is allowable to amend the 
writ by adding the mandate, nunc pro tune. Ibid. 


CHARGE OF THE COURT. 


1. It is not error in the Courtin its charge to the jury 
to state, that certain portion of the testimony, the ad- 
missibility of which was objected to, during the pro- 
gress of the trial, was competent proof; leaving its 
sufficiency to be passed upon by them. Carrollvs. 
Roberts. - - - - - 


2, The presiding Judge may refer to the answer a wit- 
ness gives toa question, laying a foundation to im- 
peach him, the Court not remembering and the coun- 
sel disagreeing as to the answer. Jvey vs. The State. 


3. The Court may charge the jury as tothe force and 
effect of circumstantial evidence. bid. 


4, C. was indicted and fined, for an assault and battery. 
He was also sued for the same assault and battery. 
On the trial of the civil suit, he gave in evidence, the 
record of his conviction and fine, in order to protect 








628 INDEX. 


himself against the payment of “exemplary damages.” 
The Court charged, that this conviction and fine did 
not protect him in any degree, from such damages. 
Held, That this charge was erroneous. Cherry vs. Mc- 
Call, - - - - - - 


CIRCUIT COURT OF THE UNITED STATES. 
See Pl, §& Pr. 10. 
CLAIM. 


When a claim has been interposed to prevent a sale by 
an executor, and the executor has tendered an issue, 
he may withdraw such issue, and dismiss the case, 
and do so against the consent of the claimant. ult- 
man vs, Auliman, - - - - 


CLIENT. 
See /njunction, 2. 
COLLATERAL SECURITY. 


See Promissory note. 
CONSTITUTIONAL LAW. 


1. The Actof 1855, “t> authorize the county of Dough- 
erty to aid in constructing the Georgia and Florida 
Railroad, between Albany and Americus, or any other 
railroad running to said county, by the subscription 
for stock, and the issue of bonds therefor, upon a vote 
ofthe citizens,” is constitutional. Puwers et al. vs. 
The Inferior Court of Dougherty county, et al. - 


2. The title of the Act which was intended to be a codi- 
fication of the Penal Law of this State, is entitled “An 
Act to amend, reform and consolidate the Penal Laws 
of the State of Georgia,” and an Act amending any 
section or division thereof, referring to it by such sec- 
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tion and division “of the Penal Laws of this State,’ is 
not obnoxious to constitutional objections. Wheeler 
vs. The State, - - - - - - - 


3. The second section of the Act of 1852, “to regulate 
the mode of suing the bonds of executors and admin- 
istrators, and guardians” is merely remedial, and there- 
fore it may constitutionally apply to cases founded on 
bonds made before the passage of the Act. Johnson 
vs. Koockogey, - - - - 


4, The Constitution of the United States, so far as it 
inhibits a State from passing a law impairing the obli- 
gation of contracts, applies to contracts existing at the 
time of the enactment of the statute. Roby et al. vs. 
Boswell, - - - - - - 


5. The part of the constitution which says, that “trial 
by jury as heretofore used in this State, shall remain 


inviolate,” does not apply to the case of a tax payer 
who refuses or failsto pay his tax. Harper vs. The 
Commissioners of the Town of Elberton, - - 


See Elberton, Town of, 3. 
CONTINUANCE. 


1, A continuance will not be granted in a cause where 
none of the material facts necessary for that purpose 
are verified. Bailey vs. Barnelly, - - 


2. A party is not entitled to a continuance on the 
ground of the absence of certain testimony, unless he 
has taken some steps to procure that testimony. Mc- 
Ginnes vs. McGinnes, - - - - 613 


See Practice, Crim. 2. 


See Jnterrogatories, 4. 


42 
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CONTRACTS. 


1, In an anti-nuptial contract between husband and 
wife, he agreed that he would “never, after marriage, 
either in the life or after the death,” of the wife, either 
directly or indirectly, for himself, or for any of his heirs, 
lay any claim” to any of the property referred to, in 
the contract; he further agreed, that the contract 
should be “taken and construed most liberally” for 
the wife. 

Held, That what the husband thus agreed to, prevent- 
ed his marital rights from attaching on the property ; 
that the property, on her death, went to her next of 
kin, and not to him or his heirs, .2dams vs. Dickson, 


adm’r, - - - - - - 407 


2, The Constitution of the United States, so far as it 
inhibits a State from passing a law impairing the obli- 


gation of contracts, applies to contracts existing at the 
time of the enactment of the statute. Rody et al. vs. 
Boswell, - - ~ - - 


3. W. & Co. addressed to their agent at Apalachicola, 
an order, to this effect: “You will please ship per 
Captain Bowen’s barge, as follows of our goods, &e. : 
Mr. Bowen promises to take the goods at 150 per 


cent. on printed rates.” 
Across the face of the above order, is written: 


“These goods to be shipped, provided Captain Bowen 
can make arrangements to get his barge towed up to 
Chattahoochee, or the goods shipped up there by a 


steamboat.” 
Held, That this paper was void as a contract, for the 


want of mutuality of obligation. Bowen vs. Wake- 
Jjield § Co., - - - - - 
DAMAGES. 


1. Though the right of ingress and egress, in the pro- 
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prietor of property fronting on a street, be impaired 
by the re-grading thereof, it is a loss in the nature of 
consequential damages, and the remedy, if any, is by 
action and not by injunction. Markham vs. Mayor 
and Council of Atlanta, - - - - 


2. Usually, the price of property agreed on by the par- 
ties, is the best evidence of its value; and when it 
turns out to be totally worthless, the purchase money 
with interest, is a fair measure of damages. Ifthe 
property be of some value, the difference between the 
price paid and what it is worth, in its diseased con- 
dition, will constitute the measure of damages. 
Feagin vs. Beasly, - - - - 


3. Extraordinary expenses, as for medical attendance, 
may be superadded to the purchase money, or taken 
into account. bid. 


4. If a person put his goods on another’s land without 
the other’s consent, the other has the right to remove 
them, but he must exercise the right so, as not to in- 
jure them unnecessarily. Grier vs. Ward, - 


5. Ifin such case, the owner of the goods gets them 
again, the amount of his damages, cannot exceed the 
actual injury to the goods, and the expense of so get- 
ting them again. Jbid. 


6. Upon the party who is the plaintiff, is, in general, 
the onus of proving the amount of his damage. bid. 


7. Five hundred dollars is not excessive, where the 
crime of fornication is imputed to a single woman, 
provided the jury believe the charge to be false. 
Richardson vs. Roberts, - - - - 


8. Ifthe Court trying the case, does not consider the 
damages excessive, any other Court ought to be cau- 
tious in holding them so. .Zdkins vs. Williams, 
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DEBTOR. 


1. When partners havea settlement and division of the 
firm effects, and subdivide a debt due the concern, 
making one part payable to one of the members, and 
the other to the other, the debtor is liable under pro- 

- cess of garnishment, to the individual creditors of one 
of the partners, to the extent of his indebtedness to 
that partner. Marlin vs. Kirksey et al. - 


2. A debtor, in failing circumstances, and his surety on 
a debt for $1.000, made an agreement by which the 
surety undertook to assume the debt, in consideration 
that the debtor would give to the surety, his, the debt- 
or’s notes, of a size to be within the jurisdiction of a 
Magistrate’s Court, for the amount of the debt. The 
agreement was carried out and the notes given; the 
effect of which was, that the surety would be enabled 
to get judgments on the notes, sooner than certain of 
the debtor’s other creditors could get judgments on 
their debts. 

Held, That the agreement, was, nevertheless, valid. 
Alexander et al. vs. Young, - - ‘ 








3. A debtor iu failing circumstances, may substitute 
his small notes drawn “due,” for a large note, not due, 
and thus put the creditor holding that debt, in a condi- 
tion to get a judgment on his debt, before the other 
creditors can obtain judgments on theirs. did, 


DECEIT. 


1. To entitle a party to redress for an alleged deceit, 
he must show both fraud and damage. Fraud with- 
out damage, or damage without fraud, will not do. 
Freeman vs. McDaniel, - - ° ‘ 


2. An action of deceit may lie, notwithstanding the 
seller states that the property is unsound and refuses to 
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warrant it on that account; still, to maintain a suit 
under such circumstances, the proof of fraud should 
be clear and unequivocal, especially where the pur- 
chaser enjoys equal opportunities with the seller, of 
judging ofthe condition of the property, and pays a 
reduced price on account of its acknowledged un- 
soundness. Walton vs. Jordan, - - 


DEEDS. 


1, When there are two deeds to the same land, the 
younger duly recorded, the older not, possession by 
the person claiming under the older deed, is a fact 
admissible as evidence against the person claiming 
under the younger deed, on the question, whether the 
latter person did not have notice of the older deed, at 
the time when he took the younger deed. Wyatt et 
al. vs. Elam et al., . - - - 


2. Land was sold at Sheriff’s sale as the father’s, The 
purchaser conveyed it to two minor sons of the father. 
The father and the two sons took and held joint pos- 
session, under this conveyance, Subsequently the 
land was again sold at Sheriff’s sale, as the father’s, 
The second purchaser, after the lapse of as much as 
seven years, from the time when this joint possession 
in the father and the two sons commenced, sued the 
father and the two sons, for the land, 

Held, That the possession of the two sons was adverse 
to the purchaser. did. 


See Sheriff, 3. 
DEFENCE. 


1. A defence which can be set up only in equity, is not 
lost by not being set upatlaw. McCurry vs. Robin- 
son and Wood. - - - - - 


2. Equity will not set aside a judgment, to give the 
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defendant the benefit of a defence which he might 
have had at law, but the benefit of which at law, he 
lost by his own negligence. Vaughn vs. Fuller, 


3. When a slave is indicted, the master is not bound 
to employ lawyers, to assist in the slave’s defence. 
Lingo vs. Miller and Hiill, - - - - 


See New Trial, 1. 


DELIVERY. 


1. Delivery is essential to a gift, mortiscausa. Single- 
ton, ex’r, vs. Cotton, - - - “ 


2. Where an actual delivery is impossible, from the 
nature of the case, the gift may be manifested by writ- 
ing; but even this is a relaxation of the ancient rule 
upon this subject. did. 


3. Saying “I give,” without an act. does not transfer the 
property. did, 


DEMURRER. 


A petition, fora mandamus against the Justices of the 
Inferior Court, stated, that the petitioner had rendered 
certain services to the county; that those services 
were worth $1,500; that the Justices had refused to 
pay him the $1,500, but had paid him $600. To this 
petition, there wasa demurrer. In support of the de- 
murrer, it was insisted, Ist. that the sum demanded 
was uncertain; and 2dly, that what was the value of 
the services, had been decided by the Justices, sitting 
as a Court. 


Held. That the statements of the petition, being to be 
taken as true, were such as not to authorize the as- 
sumption of either of these positions. Justices Inf. 
Court vs. Felder - - a 
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DEVISE. 





A bequest in the following words, “also notes to the 
amount of sixteen hundred dollars on M. N, Kille- 
brew, George W. Collier, securety, for the purpose of 
purchasing a plantation for the use of Martha Smith, 
&c.,” isnot a specific legacy, and is not adeemed by 
the sale and transfer of the notes, by the testator in 
his life time. Smith et al.vs. Ex’rs of Smith, - 21 









DIVORCE. 






See Alimony. 






EJECTMENT. 










1. Ejectment brought by an administrator, at the in- 
stance of persons not in privity with him, in order to 
give them the use of the intestate’s title to the land, 
they having no title of their own, will be enjoined at 
the instance of the person in possession. Pierce vs. 
Jones, - - - - - - 374 













2, When there are two deeds to the same land, the 
younger duly recorded, the older not, possession by 

the person claiming under the older deed, is a fact 
admissible as evidence, against the person claiming 
under the younger deed, on the question, whether the 
latter person did not have notice of the older deed, at 

the time when he took the younger deed. Wyatt et 

al. vs. Elam et al., : ee - = 201 











3. Land was sold at Sheriff’s sale as the father’s. The 
purchaser conveyed it to two minor sons of the father 
The father and the two sons took and held joint pos- 
session, under this conveyance. Subsequently, the 
land was again sold at Sheriff’s sale, as the father’s. 
The second purchaser, after the lapse of as much as 

seven years, from the time when this joint possession 
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in the father and the two sons commenced, sued the 
father and two sons, for the land. 

Held, That the possession of the two sons was ad- 
verse to the purchaser. bid. 


4. In an ejectment, it became a question, whether a 
purchase, of the land, by the tenant’s husband, from 
one of the lessors of the plaintiff, had not been rescin- 
ded ; and the plaintiff offered evidence to show, that 
a bond was once made by that lessor to the tenant’s 
husband, with conditions, that he should make titles 
to the land in suit, to the husband, on being paid cer- 
tain sums; and to show, that this bond was in the 
possession of such lessor. 

Held, That the evidence was admissible. Hanby and 
Doss vs. Tucker, - - - - - 


See Grant, 2. 
ELECTION. 


See Sheriff, 6. 
ELBERTON, TOWN OF. 


1. A tax ordinance of the town of Elberton, declared 
that the property on which the tax wasto be assessed, 
was to be the property which the person taxed, had 
at the time when called on for his tax. 

Held, That this ordinance was valid. Harper vs. The 
Commissioners of the Town of Elberton, - 


2, The power of the town of Elberton to tax, extends 
todebts. bid. 


3. The charter of the town of Elberton, originated in 
the Senate, and yet, itis not in conflict with the 16th 
section of the 1st article of the Constitution, although 
among the corporate powers, which such charter con- 
fers onthe town, is the power to tax the towns- 
people. bid. 
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EVIDENCE. 


1, When an offence is tried upon an indictment, foun- 
ded upon the special presentment of the grand jury, it 
is not indispensably necessary that the presentment 
should be read to the jury as a part ofthe proof in the 
case. Hatcher vs. The State, - - - 


2, The admissions made by the obligee in bond, wheth- 
er containing words of negotiability, or not, if made 
after the assignment of the bond, and after notice of 
the assignment communicated to the obligor, are not 
admissible in the evidence for the obligor, against the 
assignee. Patrick vs. McWilliams, - - 


3. In an action of trover by the administrator of the 
wife, against one claiming under the husband who 
was dead, the plaintiff offered in evidence, as an an- 
cient document, a writing having subscribed to it, the 
names of the husband and the wife; the writing rela- 
ted to her negroes, and was more than thirty years 
old; it was found among the papers of the husband 
after his death; it had been delivered to him, by a per- 
son to whom it had been committed by the wife, that 
that person might get it recorded; the wife at atime 
when the husband was about selling some of the negroes 
asserted in his presence, the existence of a marriage 

. contract, and he did not deny the assertion. 
Held, That the writing was admissible in evidence, as 
an ancient document. dams vs. Dickson, adm’r, 406 


4, Where the only witness in the case, testifies falsely 
to a leading fact, respecting which there could be no 
mistake or misapprehension, being corroborated by 
another witness or circumstances, as to immaterial 
matters, will not restore the witness to credit, or to au- 
thorize a conviction upon the evidence ofthat single 


witness. Smith vs. The State, - - 297 
5. In ejectment, the plaintiff showed a grant to Elias 
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Nicks, and a deed from Zi Nicks, and introduced pa- 
rol evidence tending to show, that the Elias Nicks of 
the grant and the £/i Nicks of the deed, were one and 
the same person. 

Held, That this was legal evidence. Henderson vs. 
Hackney, - - - : - 


6. The representations of a negro as to his symptoms, 
made tothe physician during his medical examina- 
tion, are competent testimony. Feagin vs. Beasley, 


7. When a writing is such, that something more than 
what is expressed by it, is to beimplied from it, parol 
evidence of any thing not inconsistent with that unex- 
pressed something, is admissible. McMahan vs. Ty- 
son, - - : - - - 


8. A confession may be such that a jury will be at lib- 
erty to believe a part ofit, and to disbelieve a part of 
it. Licett vs. The State, - - - 


9, A witness may be discredited as to a particular fact, 
and yet believed as to others, provided he be sustain- 
ed by corroborating proof. Richardson vs. Roberts, 


10. A charge that the plaintiff has had a bastard child 
by a particular person, and is kept by him for his own 
use, cannot be met and supported by proof as to the 
neighborhood rumor or reputation upon these matters. 
Lbid. 


11, When there are two deeds to the same land, the 
younger duly recorded, the older not, possession by the 
person claiming under the older deed, is a fact admis- 
sible as evidence, against the person claiming under 
the younger deed, on the question, whether the latter 
person did not have notice of the older deed, at the 
time when he took the younger deed. Wyatt et al, 
vs. Elam et al. - - - - 


57 
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12. Before the sayings of one person should be received 
in evidence against another, it ought to have become 
clear beyond a reasonable doubt, that the other claims 
under him, or bears to him some relation of privity. 
Aiken vs. Cato, - - - - 154 







13. When a witness is called and examined even to on- 
iy a formal point, by one party, the other party has the 
right to cross-examine him as to all points. bid. 










'4, A son-in-law brought trover against the mother-in- 
law for a slave which he claimed as a gift to his wife 
trom the deceased father-in-law. 

Held, That a son of the deceased father-in-law, had no 

interest in the suit, and was, therefore, competent to 

testify for the mother-in-law. bid. 











15. In anejectment, it became a question, whethera pur- 
chase, of the land, by the tenant’s husband, from one 
of the lessors of the plaintiff, had not been rescinded; 
and the plaintiff offered evidence, to show, that a bond 
was once made by that lessor to the tenant’s husband, 
with conditions, that he should make titles to the 
‘and in suit to the husband, on being paid certain 
sums; and to show that this bond was in the posses- 
sion of such lessor. 

FTeld, That the evidence was admissible. Hanby and 

Doss vs, Tucker, - - - - 132 


















16. In slander, evidence of the speaking of other words 
than those deelared on, but words like those, is admis- 
sible, though such speaking may have taken place, 
before the speaking of those declared on. @dkins vs. 
Villiams, - - - - - 222 








\7. Adeed manumitting a slave, executed in the State of 
New Jersey under the laws thereof,good and valid on 
the face of it, is admissible in evidence, and whether 
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it was a part of a proceeding violative of the laws of 
Georgia, and depending on other evidence, in a ques- 
tion forthe jury. Candler vs. Hammond, - 


18. Theattesting witness of adeed of mortgage swore 
that he was a“ subscribing witness to the mortgage ; 
that he saw the maker of the same assign it; and also 
saw the other subscribing witnesses assign it.”’ 

Held, That the probate was insufficient to admit the 
mortgage to record. Stanley vs. Suggs et al., - 


19. Ifa witness swear wilfully and knowingly false, 
even toa collateral fact, his testimony ought to be re- 
jected entirely, unless it be so corroborated by circum- 
stances or other unimpeached evidence as to be irre- 
sistible. Jvey vs. The State, - - . 


20. A blacksmith’s books proven in the usual way, are 
admissible in evidence, notwithstanding a portion of 
the items were charged in the defendant’s account, 
upon the report of the slave who performed the work. 
Bailey vs. Barnelly, : - . - 


21. When shop books are proven in the method pre- 
scribed by the rules of evidence and their probity es- 
tablished by customers of long standing, no other ali- 
unde proof will be required asto the reasonableness 
of the charges; that may be inferred from an inspec- 
tion of the books themselves, and other circumstances. 
Ibid. 


See Promissory notes, 2. 
See Presentment. 

See Privily. 1 

See Advancements. 3 


See Partners and Partnership. 1. 





See Delivery. 2. 
EXEMPTION. 


‘Fhe exemption extended by law, from road, patrol, and 
jury duties, to the Columbus Guards and other volun- 
teer corps, in the city of Columbus, does not include 
honorary members. Stewart vs. The State, - 


FI. FA, 


A, and B, had each a fi. fa. against C., A’s being the 
older. The attorney of A., C., D., and E. agreed that E. 
should advance to such attorney, for A., the amount 
due on A’s fi. fa; that such attorney should procure 
a transfer of the ji. fa., from-A. to D.; and that C., 
with D. as his surety, should sign a note to E., for the 
money so advanced to A’s attorney. All this was 
done. Subsequently, D. paid up the note given by 
him and C. to E. Things being thus, B’s fi. fa. 
brought money into Court. 

Held, That D., as transferree of A’s fi. fa., was entitled 
tofpriority of payment out of that money, over B, 
Marshall vs. McGriff, - - - 473 


See Notice, 1. 
FINES. 
See Sheriff, 4. 


See Practice, Crim., 6. 


GARNISHMENT. 


The plaintiff cannot have judgment against the garni- 
sheeguntilzhe has had judgmentagainst the defendant. 
Housemans & Co., vs. Heilbron, - : 186 


See Debtor, 1. 
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GIFT. 


See Delivery, 1, 2 and 3. 
See Trustee and Trusts, 4. 


GRANT. 


1. Under a grant to the orphans of A., who had but a 
single orphan, that orphan will take. .@verit vs. 
Aleam, - - - - - 


2. In an action of ejectment, a demise was laid to Tho- 
mas Brady, and to support histitle, the plaintiff of- 
fered in evidence, a copy grant from the State to Tho- 
mas Braddy. 

Held, That the evidence wasstrongly and decidedly in 
favor of the identity of the lessee and the grantee; 
they were one and the same person. Dickerson vs. 


Brady, - - - ‘ . 


3. At the draw and before the grant, the equitable title is 
in the drawer, and the legal title is in the State for the 
use of the drawer on his payment of the grant fee. 
This eqitable title is transferable; when transferred, 
the legal title in the State, becomes a legal title for the 
use of the ¢ransferree on the payment of the grant fee. 
Consequently, on the issuing of the grant to the draw- 
er, the legal title passes through him without stop, in- 
to the transferree, by virtue of the statute of uses. 
Henderson vs. Hackney, - - - 


GUARDIAN AND WARD. 


A guardian residing out of the jurisdiction in which the 
property of his ward is situated, may sustain a bill to 
have an allowance for past expenses, and a decree, 
that sums suitable to the circumstances of his wards 
shall at stated periods, be deposited in Court, at his 
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disposal, for their future maintenance and education. 
Ponder ex’or vs. Foster guardian, - 


HEIRS. 


The judgment in a propounding for probate, does not 
bind an heir who was not a party to the proceeding, 
and who had no knowledge of the proceeding. Barks- 
dale vs. Hopkins and wife et al., - - 


See Practice in Chancery, 1 and 2. 


See Privity, 3. 


HUSBAND AND WIFE. 


1. The Act of 1845, “ to change and point out the mode 
of inheritance, in certain cases therein mentioned,” 
divests no right of a feme-sole, who before the passing 
of the Act, was entitled to property by inheritance. 
The property vests inher. Rodbyet al. vs. Boswell, 


2. The marital rights of a husband who, after the pass- 
ing ofthe Act of 1845, intermarries with a lady having 
a child by a former marriage,and who is entitled to 
property by inheritance froma father who died ante- 
rior to the passage of that Act, are regulated by that 
Act, and attach to the part only to which the wife 
would be entitled under its provisions. bid. 


3. The husband, being heir to his wife, may convey her 
interest in her father’s estate, and equity will decree 
its payment tothe assignee. Moore vs. Gleaton, 


4, The wife’s “chattels personal in possession” vest 
absolutely inthe husband on the marriage. Pope and 


wife vs. Tucker, . - - - 
5. J. F. conveyed five slaves to certain persons to be 
held “ in trust for, and for the use, support, benefit, 
maintenance and enjoyment of his daughter V. B. A., 


‘ 
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and her children, but should his daughter die, leaving 
no child or children; or, having child or children, if 
it or they die in minority, the trust was to cease and 
the conveyance to becomenull and void. Thedaugh- 
ter, V. B. A., had a daughter, who intermarried with 
G. M. N., who had a child and died in the lifetime of 
her mother, V. B. A., but did not die in minority. V. 
B. A. subsequently died, leaving a husband, who is 
sued for the slaves and their increase. 

Held, That inasmuch as V. B. A. had a child who did 
not die in minority, the property became absolute in 
that child and her mother on its attaining the age of 
twenty-one years. 

Held, also, That the marital rights of their respective 
husbands attached to their respective interests in the 
property. skew vs. Nolan adm’r,et al, - 


6. In an action of trover by the administrator of the 
wife, against one claiming under the husband who 
was dead, the plaintiff offered in evidence, as an an- 
cient document, a writing having subscribed to it, the 
names of the husband and the wife; the writing rela- 
ted to her negroes, and was more than thirty years 
old; itwas found among the papers of the husband 
after his death; it had been delivered to him, by a 
person to whom it had been committed by the wife, 
that that person might get it recorded ; the wife at a 
time when the husband was about sellingsome of the 
negroes, asserted in his presence, the existence of a 
marriage contract and he did not deny the assertion. 

Held, That the writing was admissible in evidence, as 
an ancient document. dams vs. Dickson adm’r, 


7. In an anti-nuptial contract between husband and 
wife, he agreed that he would “never, after marriage, 
either in the life, or after the death.” of the wife, either 
directly or indirectly, for himself, or for any of his 
heirs, lay any claim” to any of the property referred 
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to, in the contract: he further agreed, that the con- 
tract should be “taken and construed most liberally” 
for the wife. 

Held, That what the husband thus agreed to, prevented 
his marital rights from attaching on the property ; 
that the property,on her death, went to her next of 
kin, and not to him, or to his heirs. bid. 


INDUCEMENT. 









1. A suit at law willnotlie on a draft at the instance of 
the acceptors against the drawers, still it may be set 
out by way of inducement to the action. TZwurner vs. 

Thompson, Kendrick § Co., - - 49 


INHERITANCE. 








See Husband and Wife, 1 and 2. 
INJUNCTION. 











1. Where an injunction has been granted to stay the 
collection of ajudgment at law on the ground, that the 
judgment was for too much, and the defendant admits 
by his answer that a mistake was made, and credits 
his debt for the amount, but swears positively that the 
balance is justly due, the injunction will be dissolved, 

there being no special reason assignedjwhy it should 

be retained till the hearing. Rodahan vs. Driver, 
















2. Theclients of a practicing attorney who is elected to 
the bench, must look to theirfjown8cases, and the sim- 
ple announcement ofthe Court, thatno cause will be 
tried, in which he was employed, will not entitle a 
party to aninjunction, if hehad no substantial defence. 
Cardin vs. Jones, - - : - 175 

3. An order dissolving an injunction on terms, or di- 

recting a credit to be puton an execution, which the 

plaintiff admits he received, and then orders the in- 











43 
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junction which stays the execution to be dissolved, 
is not a decree or order which requires the interven- 
tion of ajury. bid. 


See Ejectment, 1. 
INSOLVENT DEBTORS. 


1. By the Act of 1841, (Cod 389, 390,) an insolvent 
debtor is entitled to keep an only horse, provided his 
value does not exceed fifty dollars. If the horse is 
worth more than that, he should be sold; fifty dollars 
of the proceeds reinvested in a horse for the benefit of 
the debtor’s family ; and the net surplus, after deduc- 


ting the cost, paid to the creditor. Moultrie vs. El- 


rod, . - - - - - 393 


2. The Act of 1823, “for the benefit of honest debtors,” 
does not exclude from its benefit, persons who have 
lost money by gambling. Carhart, Brother § Co. vs. 


Marshall, : - - - - 225 


INTERROGATORIES. 


1. If one be unable to write, he is incompetent to act 
as a Commissioner in executing and returning inter- 
rogatories. Musten vs. Carey § Green, - - 4 


2, Abbreviations in the names of Commissioners, suf- 
ficient. Feagin vs. Beusely, . - my 2 


3. The execution of a commission to take testimony 

on interrogatories, is not void, although, in the return 

of the commission, there is no statement of the place 

at which the commission is executed. Hanby & 
Doss vs. Tucker, - - - . 132 


4. In a showing for a continuance, the party’s counsel 
stated that he, (in consequence of certain conduct of 
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the other party’s counsel,) had not had time to sue 
out interrogatories to prove a particular point; but he 
did not state that there existed any person subject to 
examination by interrogatories, by whom he could 
prove the point. 

Held, That the showing was insufficient. Craft vs. 
Diamond, adm’r. - - - - 


JAIL FEES, 


1. The taking of prison bounds does not release the 
creditor from his obligation to pay jail fees, provided 
the debtor is unable to do so, Haas vs. Bradley. 


2. The failure of the Jailer to take a bond from the 
creditor for the weekly payment of jail fees, does not 
exonerate the creditor from his liability. did. 


JOINT TENANTS. 
See Survivor. 
JUDGMENT. 


1. If one be appointed by the Court, guardian ad litem 
of a lunatic, and accepts the trust, a judgment against 
the lunatic will be good, notwithstanding the guardi- 
an fails to act. Foster vs. Jones, - - 


2, A judgment against a lunatic is not void but void- 
able; and a purchaser at Sheriff’s sale, under such 
judgment would be protected. did. 


3. It is no error in the Circuit Court to require the 
judgment of this Court to be executed according to its 
true intent and meaning, provided the same has been 
correctly interpreted. Jackson vs. Tift, - 


4. Equity will not set aside a judgment, to give the de- 


345 
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fendant the benefit of a defence which he might have 
had at law, but the benefit of which at law, he lost 
by his own negligence. Vaughn vs. Fuller, - 366 


5. The judgment in a propounding for probate, does 
not bind an heir who was not a party to the proceed- 
ing, and who had no knowledge of the proceeding. 
Barksdale vs. Hopkins and wife et al., : 332 


See New Taial 1. 
See Mdministrators and Exeeutors 12. 
See Dedlor, 2 and 3. 
See Garnishment. 
JURISDICTION. 


When a bill is filed to aid in the defence of an action at 
law, the Court where the proceeding is pending, has 
jurisdiction of the bill. Dew vs. Hamilton, - 415 


See Sheriff, 2, 3. 
See Administrators and Ezecutors, 4. 
See Practice in Chancery, 5. 

JURY. 


1. By the Act of 1856, the Court takes the place of tri- 
ors; therefore, when sitting as trior under that Act, its 
decision must be final. Licett vs. The State, - 8 


2, The exemption extended by law from road, patrol, 
and jury duties, to the Columbus Guards and other 
volunteer corps, in the city of Columbus, does not in- 
clude honorary members, Stewart vs. The State. 181 


See Practice, crim. 1. 
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LANDLORD AND TENANT. 


See Lease. 
LEASE. 


A tenant has the right to assign his lease, but he cannot 
substitute another pay-master in his stead, without the 
consent and acceptance of the landlord. Garner vs. 


Byard, - - - - - 289 
LIBEL AND SLANDER. 


1. To charge a single woman with having a bastard 
child by a particular person, and to be kept from mar- 
rying by him, for his own purposes, is actionable per 
se. Richardson vs. Roberts, ye ey - 216 


2. Where the declaration in slander is filed in Februa- 
ry, and the words are alleged to have been spoken in 
December before, the plea of justification dispenses 
with any other or further proof as to the speaking of 


words. Ibid. 


3, Five hundred dollars is not excessive, where the 
crime of fornication is imputed toa single woman, 
provided the jury believe the charge to be false. bid. 


4, When the plea of justification is tried, the defendant 
must prove the truth of the words as spoken. /6id. 


If the plea of justification is tried, but not sustained by 
the proof, it is an aggravation of the slander. bid. 


5. In slander, evidence of the speaking of other words 
than those declared on, but words like those, is admis- 
sible, though such speaking may have taken place be- 
fore the speaking of those declared on. Aiken vs. 


Williams, - - - - - 222 
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LIEN. 


1, A. makes a conditional sale of personal property to 
B., and delivers possession. The agreement is, that 
the title is to remain in A. until the money is paid, 
and that A. has the right to re-possess himself of the 
property, if the price be not paid at the time stipula- 
ted. B. removes to another county, and carries with 
him the property. To secure a debt, he executes a 
mortgage upon the same. 

Held, That the title of it shall prevail, as against the 
mortgage lien. Goodwin vs. May et al, - 


2, A renewal of a note given for land, including other 
considerations, is no waiver of the vendor’s lien. 
Mims et al. vs. Lockett, - - - 


3. The vendor’s lien may be waived, expressly, or by 


implication; whether the renewal of the note for the 
purchase money, including other considerations, is an 
implied waiver, is a question of law for the Court, and 
not of fact for the jury. bid. 


4. The vendor’s lien extends to the whole and every 
part of the land. If a part be lost by paramount title 
so as to entitle the vendee to an abatement, the resi- 
due of the land is bound for the balance of the debt. 
Ibid. 


5. The vendor’s lien is upon the land, not upon the pro- 
ceeds; especially, when sold with notice. did. 


6. The one year’s support allowed by the Acts of 1838 
and 1850, to the family of a testator or intestate, out 
of the effects of the estate, is paramount to the lien of 
any debt, due or obligation, which the deceased can 
contract. Cole vs, Elfe, - - - 
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LUNATIC. 


L. L., a resident of Crawford county, was, by inquisition 
in that county, found a lunatic. Afterwards, he re- 
moved to Monroe county, and there died. In the lat- 
ter county, a paper was propounded as his will, and 
there was a caveat; and an application for letters pen- 
dente lite; and a caveat to that on the ground that L. 
L.’s act of removal, was the act of a lunatic, and there- 
fore void. 

Held, That the finding in the inquisition was not con- 
clusive, to show that L. L. was a lunatic at the time 
of his removal. Lucas vs. Parsons and Lucas, 


MAINTENANCE AND EDUCATION. 
See Lien, 6. 
See Guardian and Ward. 
MANDAMUS. 


See Demurrer. 


MANUMISSION OF SLAVES. 


See Evidence, 17. 


MARITAL RIGHTS. 


See Husband and Wife, passim. 
MASTER AND SLAVE. 


See Defence, 3. 
MISTAKE. 


See Practice in Chancery, 11 and 12. 
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MISTRIAL. 


The doctrine that a mistriai amounts to an acquittal, 
has long since been exploded. Williford vs. The 
State of Georgia, - - - - 


MORTGAGES. 


1. The attesting witness of a deed of mortgage swore 
that he was “a subscribing witness to the mortgage ; 
that he saw the maker of the same assign it; and also 
saw the other subscribing witnesses assign it. 

Held, That the probate was insufficient to admit the 
mortgage to record. Stanley vs. Suggs et al., - 


2. When an original mortgage of personal property has 
been lost or destroyed, the mortgage may be foreclosed 
on a certified copy from the record of the mortgage. 
Holt et al. vs. Holt, - - - : 


See Lien, 1. 


NE EXEAT. 


1. In an affidavit for a ne eveat, it is necessary that the 
creditor should swear positively to the defendant’s in- 
tention to remove, and the amount of his claim; but 
not as to his threats or preparation toleave. Afoore vs. 
Gleaton, : - - - - 


2, An affidavit, “to the best of the knowledge and be- 
lief” of the affiant is not sufficient to warrant the is- 
suing of a writ of ne exeat, and such a writ ordered 
on such an affidavit will be discharged on motion. 
Bryan vs. Ponder, - - - - 


NEW TRIAL. 


1, A judgment at law will be opened and a new trial 
ordered where the defendant has been prevented from 
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making his defence available, by the assurance of the 
plaintiff, that the case had been settled by the princi- 
pal debtor. Dew vs. Hamilton, - - 


2. The admission of illegal evidence is not a sufficient 
ground for a new trial, unless the admission of it was 
objected to. Licett vs. The State, - - 


3. New trial granted on the ground that the plaintiff 
in the Court below, in an action of trover, failed to 
prove a legal title to the notes sued for. Gilmore vs. 
Watson, - - - - - 


4. On the trial of W., the sayings of H. were given in 
evidence against W. Afterwards the Court ruled out 
all of the sayings, except those uttered in the presence 
of W., but did not specify which were those that were 
uttered in his presence, and which were those that 
were uttered not in his presence. No complaint was 
made of the failure to do this, until after verdict. 

Held, That the failure to do it was nota good ground 
for a new trial. Wheeler vs. The State, - 


5. The admission of illegal testimony, is not a ground 
to justify ¢hés Court in granting a new trial, if that tes- 
timony was unimportant, and if no motion for a new 
trial was made in the Court below. bid. 


6. In some special cases, a motion for a new trial may 
be made after a motion in arrest of judgment. Cand- 
ler vs. Hammond, - - - - 


7. In extraordinary cases, where the ends of justice re- 
quire it, and the cause is still within the control of the 
Court, a rule nisi may be moved after the expiration 
of the Term at which the trial was had. Jbdid. 


8. If a brief of evidence on a motion for a new trial, 
be made out, agreed to, and filed at the Term of the 
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Court when the application is made, it isin time. Jbid. 


9. It is too late for a party to object to the form of the 
oath administered to the jury, after he has allowed 
the case to proceed without objection and stood the 
chances for a verdict. bid. 


10. Courts have the power to grant new trials in cases 
of personal forts, on the ground of excessive damages, 
and which are generally disproportioned to the injury 
proved ; but astrong case must be made out. Broach 
vs. King, - - - - - 500 


11. No fixed rule, from the nature of the case, can be 
established upon this subject; but when, from the 
unreasonableness of the verdict, the conviction is 
forced upon the mind that the rule of fair compensa- 
tion has been departed from, a new trial will be gran- 


ted. bid. 
See Non-joinder. 
See Verdict. 
NON-JOINDER. 
Non-joinder of a party who ought to be sued as a defend- 
ant is an amendable defect, under the Act of 1850; 


and consequently cannot be taken advantage of after 
verdict. Beasely vs. Allan and Stanford, - 600 


NOTICE. 


1. The defendant gives notice to the plaintiff, to produce 
a fi. fa. 
Held, That this notice is not a sufficient foundation for 
secondary evidence of the fi. fa. Bell vs. Chandler, 356 


2, A purchaser at Sheriff’s sale acquires no title, if the 
Sheriff had no authority to sell, and this is so, wheth- 
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er the purchaser had notice of the want of authority 
or not. bid. 





OBLIGATION OF CONTRACTS. 







See Constitutional Luw, 4. 


OVERSEER. 







See Trover, 3. 


PARTNERS AND PARTNERSHIPS. 









1, When the plea of non est factum is filed by one part- 
ner to a note given in the name of the firm, by the 
other; and the proof shows that the partners were 
engaged in a tannery, and that the negro, for whose 
hire the note was given, worked in that business; the 
onus is removed as to the authority to execute the 
note by the partner who signed it. Newell & Mc- 
Hugh vs. Smith, - . - - 170 










2. When partners have a settlement and division of the 
firm effects, and sub-divide a debt due the concern, 
making one part payable to one of the members, and 
the other to the other, the debtor is liable under pro- 
cess of garnishment, to the individual creditors of one 
of the partners, to the extent of his indebtedness to 

that partner. Marlin vs. Kirksey et al., - 164 














PLEADING AND PRACTICE. 





1. A party upon his preliminary examination before 
the Court is not bound to testify to any fact which is 
referable to the jufty only. Bailey vs. Barnelly, 582 







2. A plaintiff may sue for the recovery of the proceeds 
and profits of land, if he be entitled to them, even if 
he have not the legal title to the land. 






3. The vendor’s lien may be waived, expressly, or by 
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implication; whether the renewal of the note for the 
purchase money, including other considerations, is an 
implied waiver, is a question of law for the Court, and 
not of fact for the jury. Mims et al. vs. Lockett, 


4. When a witness is called and examined even to only 
a formal point by one party, the other party hasa 
right to cross-examine him as toall points. Aiken vs. 
Cato, - - - - - - 


5. When a claim has been interposed to prevent a sale 
by an executor, and the executor has tendered an is- 
sue, he may withdraw such issue, and dismiss the 
case, and do so against the consent of the claimant, 
ultman vs. Jultman, - - - 


6. Though the right of ingress and egress in the pro- 
prietor of property fronting on a street, be impaired 


by the regrading thereof, it is a loss in the nature of 
consequential damages, and the remedy, if any, is by 
action and notby injunction. Markhamvs. the May- 
or and Council of @tlanta, - - - 


7. Persons aggreived by the official misconduct of the 
Sheriff, must elect to bring their action or proceed by 
rule. They are not entitled to both remedies at the 
same time. Wood vs. Hunt, - - - 


8. To charge a single woman with having a bastard 
child by a particular person, and to be kept from mar- 
rying by him, for his own purposes, is actionable per 
se. Richardson vs. Roberts, - - - 


9. The Courts of this State have the power to impose 
fines on defaulting Sheriffs, who fail of refuse to exe- 
cute process put into their hands, or to make due and 
legal returns thereof. Boynton vs. Houston, - 


10. All the parties defendant in a cause instituted in a 
State Court, subject to be removed to a Circuit Court 
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of the United States, under the provisions of the 12th 
sec. of the Judiciary Act of the United States, passed 


in 1789, must join in the petition for removal. Bry- 
an vs. Ponder, - - - - 480 


See New Trial, passim. 
See Damages, 6. 

See Sheriff, 6. 

See Rent. 

See Bill of Exceptions. 
See Certiorari, 5. 


PRACTICE IN CHANCERY. 


1. Where, to save the expense of an administration, the 
heirs at law get together and agree to divide the es- 
tate, and appoint an agent and put him in possession 
of the property for that purpose, a bill may be filed 
against him by any one or more of the distributees, 
the same asagainst an administrator. Moore vs. Glea- 
ton, - ° . = - - 


g. The husband, being heir to his wife, may convey 
her interest in her father’s estate, and equity will de- 
cree its payment to the assignee. did. 


3. A defence which can be set up only in equity, is not 
lost by not being set up at law. McCurry vs. Robin- 
son and Wood, - - < : 


4. Equity will not set aside a judgment, to give the de- 

- fendant the benefit of a defence which he might have 
had at law, but the benefit of which at law, he lost by 
his own negligence. Vaughn vs. Fuller, 3 


5, When a bill is filed to aid in the defence of an ac- 
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tion at law, the Court where the proceeding is pend- 
ing, has jurisdiction of the bill. Dew vs. Hamilton, 


6. It is competent for a claimant of land, to file a bill 
in the county where the claim is pending, against par- 
ties residing out of the county, to enable him to sup- 
port his claim, by eliciting proof to show that the 
judgment is fraudulent as to him, and can have no 
lien on the land. Rawson et al. vs. Mills et al., 


7. Where the bill charges that the tenant for life in 
slaves, in concert with others, is selling the same, and 
applying the money to the payment of her debts, a 
Court of Equity will take such steps to secure the 
preservation of the property for the remainder-man, as 
in its discretion, under all the circumstances, it may 
deem best fitted for the end. Collins et al vs. Barks- 
dale et al., - . - - - 


8. Chancellors in this country have as much, if not 
more power than they have in England, in the means 
to be used to prevent the removal of property, and 
thus defeat the ends and object for which it was ap- 
propriated. bid. 


9. When the possession and enjoyment of property is 
future, less stringency of statement aud of verification 
will be required in a bill of guiw d¢imet, iiled for the 





purpose of protecting the ultimate right. £6id. 


10. Perhaps, in all cases of guia dimet the interlocutory 
order should be, that the defendant give bond with 
sufficient security, in the amouut to be prescribed by the 
Chancellor, that he will stand to, abide by and per- 
form the final decree to be rendered in the case. bid, - 


11. If the defendant be under obligui:ou to refund mon- 
ey which has been paid to his by tuistake, the per- 
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son who has committed the mistake, and been com- 
pelled to account to the true owner, may sue for and 
recover back the fund; his right to do so, being foun- 
ded in the equity of his case. Oneal vs. Deese, 


12, Where an injunction has been granted to stay the 
collection of a judgment at law, on the ground that 
the judgment was for too much, and the defendant ad- 
mits by his answer that a mistake was made, and cre- 
dits his debt for the amount, but swears positively 
that the balance is justly due, the injunction will be 
dissolved, there being no special reason assigned why 
it should be retained till the hearing. Rodahan vs. 
Driver, - - - - - 


See 4dm’rs and Ex’ors, 4, 6, 8 and 15. 
See Pl. and Practice, 6. 

See Relief. 3. 

See Receiver, 1, 2, 3,4 and 5. 


PRACTICE, CRIMINAL. 


1, At what time and under what circumstances the 
Court shall discharge the jury from the further con- 
sideration of a criminal case, is a question left pretty 
much to its own discretion. Williford vs. The State 
of Georgia, - - - - - - 


2. A motion was made for a continuance, and put on 
the ground of the absence of a witness, by whom the 
movants, (persons on their trial for theft,) expected to 
prove an alibi. They had one witness present by 
‘whom they could prove the same they expected to 
prove by the absent witness, on account of this, the 
Court overryled the motion. On the trial, they proved 
the alibi by the witness that was present, and then 
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the State proved by two witnesses, that they would 
not believe this witness on his oath. 

Held, That the Court should either have granted the mo- 
tion, or have exacted a promise from the State, not to 
introduce evidence to destroy the credit of the witness 
that was present. Reid and Murphey vs. The State, 


3. It is within the discretion of the Court to allow a 
witness to be examined after the argument to the jury 
has commenced. Jbdid. 


4. McC.and C. had a fight ; afterwards, but in the course 
of the same day, McC. went to a magistrate, two or 
three hundred yards from the place of the fight, fora 
warrant for C.: whilst there, he made certain state- 
ments about the fight. 

Held, That enough did not appear, to show that these 
were a part of the res gestz. Cherry vs. McCall. 


5. A, was indicted, as the father of a bastard child, for 
refusing to give the bond for its maintenance. On 
the trial, and after the close of the evidence, he offer- 
ed to give the bond; the Court rejected the offer. 

Held, That the Court did right. Shiver vs. The State 
of Georgia, - - - - - 


6. Having been found guilty of this offence, the sen- 
tence on him was, that he should pay a fine of $700, 
and should be imprisoned until he paid the fine. 
He did not insist, that he was unable to pay the fine. 

Held, That this sentence was right. bid. 


7. A jury in a slander case, after being charged by the 
Court, requested leave to separate to get their supper. 
The Court gave the leave; but under instructions, 
that they were not to have communication with any 
one, on the subject of the case. The counsel for the 
defendant were present, and made no objection to the 
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course of the Court in granting the leave. It did not 
appear, that any thing happened whilst the jury were 
separate, calculated to throw suspicion on the verdict. 
Held, That the separation was ne sufficient cause for 
setting aside the verdict. .@dkins vs. Williams, - 


8. If the Court trying the case, does not consider the 
damages excessive, any other Court ought to be cau- 
tious in holding them to be so. bid. 


9. In slander, evidence of the speaking of other words 
than those declared on, but words like those, is ad- 
missible, though such speaking may have taken place, 
before the speaking of those declared on. bid. 


10. The admission of illegal evidence is not a sufficient 
ground for a new trial, unless the admission of it was 
objected to. Licett vs. The State. - - - 


11. Where the declaration in slander is filed in Februa- 
ry, and the words are alleged to have been spoken in 
December before, the plea of justification dispenses 
with any other or further proof as to the speaking of 
the words. Richardson vs. Roberts, - - 


12. To charge a single woman with having a bastard 
child by a particular person, and to be kept from mar- 
rying by him, for his own purposes, is actionable per 
se. Ibid. : - - - - 


13. A charge that the plaintiff has had a bastard child 
by a particular person, and is kept by him for his own 
use, cannot be met and supported by proof as to the 


neighborhood rumor or reputation upon these matters. 


Ibid. 
44 


215 | 
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14, When the plea of justification is tried, the defendant 
must prove the truth of the words as spoken. bid. 


15. If the plea of justification is tried, but not sustained 
by the proof, it is an aggravation of the slander. did. 


16, The Court may charge the jury as to the force and 
effect of circumstantial evidence. Jvey vs. The State, : 


See Evidence, 1, 4, 8, 9,10, and 16. 
See Presentment. 


PLEADINGS AND PRACTICE IN SUPERIOR 
COURT. 


1. It isno error in the Circuit Court to require the judg- 
ment of this Court to be executed according to its 
true intent and meaning, provided the same has been 
correctly interpreted. Jackson vs. Tift, - . 


2, C. was indicted and fined, for an assault and batte- 
ry. He was also sued for the same assault and bat- 
tery. On the trial of the civil suit, he gave in evidence 
the record of his conviction and fine in order to pro- 
tect himself against the payment of “exemplary dam- 
ages.” The Court charged, that this conviction and 
fine did not protect him in any degree, from such 


damages. 
Held, That this charge was erroneous. Cherry vs. Mc- 


Call. - - - - - > - - 
See Jury 1. 
See New Trial, passim. 


See Charge of Court, passim. 
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See Chancery Practice, passim. 


See Practice and Pleading, passim. 


See Criminal Practice, passim. 


PLEADINGS AND PRACTICE IN SUPREME 
COURTS. 


This Court will reluctantly interfere, if at all, to disturb 
proceedings in Superior Courts, which took_place be- 
fore its organization, and which were in conformity 
with the practice which prevailed at the period,when 
they were had. Searcey vs. Ocmulgee Bank. 


POSSESSION. 
See Trustees and Trusts 1. 
PRESENTMENT. 


The word “indictment,” marked on the special present- 
ment of a Grand Jury, does not change its character 
as a presentment, and it may be given in evidence as 
a, presentment, on the trial of the cause. 


See Evidence 1. 
PRISON BOUNDS. 
See Jail fees, 1. 
PRINCIPAL. 
See Security. 


PRIVITY. 


1, A judgment is not evidence against persons who are 
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not parties, or privies tothe judgment. Craft vs. Dia- 
mond, adm’r, : - - - - 


2. G. owed debts to R. & W. With a view to prevent 
them from collecting the debts, he transferred to D. all 
of his property except a part insufficient to pay the 
debts. G. died, and C. administered on his estate, 

Held, That the relation between C. and D. was such 
that they might be sued jointly byR. & W. DeGraf- 
fenreid et alvs. Rawson and Watson, - - 


3. There is no such privity between the co-heirs or dis- 
tributees of an estate, as will make a judgment against 
a part, a bar toa suit in favor of the rest. Walker vs. 
Perryman et al., - - - - 


4, It cannot be inferred from the publicity of a suit, 
that persons interested in the subject matter of the lit- 
igation necessarily heard of it. /did. 


When parties in interest have not been heard as to their 
rights, will the Courts undertake to decide, without 
affording them an opportunity of being heard, that 


418 


ll 


309 


substantial justice has been done them? Quere. Ibid. 


5. Relatives have a right to aid and abet one another 
in the prosecution or defence of their rights in a Court 
of justice. And the only question is, whether the suit 
be authorized by the nominal parties? If it be not, 
it will be arrested; otherwise, no inquiry is admissi- 
ble respecting it. bid. 


6. That the mere knowledge of the pendency of litiga- 
tion in the subject matter of which a person has an 
interest, will bind him by the judgment as a privy, 
we are not prepared to admit. did. 


7. Before the sayings of one person should be received 
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in evidence against another, it ought to have become 
clear beyond a reasonable doubt, that the other claims 
under him, or bears to him some relation of privity. 
liken vs. Cato, - . - - 


See Judgment, 5. 
PROMISSORY NOTE. 


1. A creditor who receives a promissory note, on a 
third person, from his debtor, as collateral security 
for the payment of his debt, does not, by suing the 
note in his name, becomefthe security of the maker of 
the pledged note. Cardin vs. Jones, - - 175 


2. In a suit against the surety,{the maker being interes- 
ted in favor of the surety to the extent of the costs, is 
not a competent witness for the surety. McGinnes 
vs. McGinnes, - - - - - 


QUIA TIMET. 
See Practice, Chancery, 8, 9 and 10. 


RAILROADS. 


The Act of the 5th of March, 1856, entitled “An Act to 
define the liabilities of the several railroad companies 
of this State, for injury to persons or property, to pre- 
scribe in what counties they may be sued, and how 
served with process,” does not apply to the Western 
and Atlantic Railroad. Walker vs, Spullock, - 


RECEIVER. 


1. Receivers ought genera'ly to be required to give se- 
curity, but there are cases which might form an excep- 
tion. Johns vs. Johns et al., - - - 
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2. Receivers may be appointed before answer, when 
the emergency requires an immediate appointment. 
Ibid. 


3. When the bill prays for the appointment of a par- 
ticular person as Receiver and the Chancellor ap- 
points him, it will be presumed that he appointed 
him on his own judgment, and not because of the re- 
commendation or prayer of the bill. did. 


4, An injunction may go immediately against execu- 
tors, prohibiting them from interference with the es- 
tate, on the appointment of a Receiver, and before his 
acceptance, if there be no danger of loss to the estate, 
in the mean time. Jbid. 


4. In certain cases a Receiver may be appointed with- 
out notice. bid. 


RESCISSION. 
See Relief. 2. 


RELIEF. 


1. C. as a trustee, sold land, representing the title to be 
good, and undertaking to warrant the title. By mis- 
take or fraud, in him, and mistake in the purchaser, 
the warranty given was a void one. 

Held, That the purchaser was entitled to relief. Chas- 
tain vs. Staley, - : - - 


2. The land sold was a body consisting of three tracts, 
lying inarow. The title to one of these tracts failed; 
that tract lay between the other two, of which it was 
as large as one, and twice as large as the other; it was 
the best improved of all. 
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Held, That a rescission was relief which the purchaser 
might demand. Jbid. 


3. If a party has the right to go into a Court of Equity 
for partial relief, he has the right to ask the Court for 
full relief. Frith vs. Roe, - - - 


RENT. 


{n a distress for rent, under the Act of 1811, a plea of 
set-off is not admissible. McMahan vs. Tyson, 


REMAINDER-MAN., 
See Practice in Chancery, 7. 
REPRESENTATIONS OF NEGRO. 
See Evidence, 6. 
RULE NISL 
See New Trial, 7. 
SALE. 


A. makes a conditional sale of personal property to B., 
and delivers possession. The agreement is, that the - 
title is to remain in A. until the money is paid, and 
that A. has the right to re-possess himself of the pro- 
perty, if the price be not paid at the time stipulated. 
B. removes to another county, and carries with him 
the property. To secure a debt, he executes a mort- 
gage upon the same. 

Held, That the title of it shall prevail, as against the 
mortgage lien. Goodwin vs. May et al, - 


See Administrators and Executors, 2,7 and 14. 
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SCIRE FACIAS. 


1, After judgment has gone against the principal, it is 
too late for the bail upon scire facias to object that the 
sum swore to was double the amount claimed by the 
plaintiff in his declaration. Gilmore vs. Lidden, 


2. Scire facias issued against principal and bail, upon 
which the Sheriff made the following return: “Served 
the defendant with a copy of the within personally.” 

Held, That the service was good as to the bail, he hav- 
ing appeared and answered the case. Jbid. 


SECURITY. 


If A. buys goods of C., and subsequent to the sale, gives 
a portion of them to B., and B. unites in a note with 
A. to C. for the purchase money, with the understand- 
ing that B. signs as security; the fact that B. received 
a part of the goods from A., by way of gift, does not 
constitute him a principal in the contract. Fraser vs. 
McConnell, - - - - - 


SET-OFF. 


When a negotiable note is pleaded as a set-off, the pre- 
sumption is, that the defendant was the bona fide hold- 
er, at the commencement of the action, and the onus 
is upon the plaintiff to show the contrary. Griffin vs. 
Evans, - - - - - 


See Rent. 


SHERIFF. 


1, Sunday is not to be counted as one of the five days 
allowed the Sheriff for serving writs. Turner vs. 
Thompson, Kendrick § Co., - - - 


2. The Sheriff may be ruled either in the Superior or 
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Inferior Court, for money collected by him on Justi- 
ces Court /i. fas., the jurisdiction of these Courts being 
concurrent in this respect. Davis vs. Green et al, 


3. A Sheriff’s deed to land which lies out of his coun- 
ty is void. Hanby and Doss vs. Tucker, - 


4. The Courts of this State have the power to impose 
fines on defaulting Sheriffs, who fail or refuse to exe- 
cute process put into their hands, or to make due and 
legal returns thereof. Boynton vs. Houston, - 


5. Land was sold at Sheriff’s sale as the father’s. The 
purchaser conveyed it to two minor sons of the father. 
The father and the two sons took and held joint pos- 
session, under this conveyance. Subsequently, the 
land was again sold at Sheriff’s sale, as the father’s. 
The second purchaser, after the lapse of as much as 
seven years, from the time when this joint possession 
in the father and the two sons commenced, sued the 
father and the two sons, for the land. 

Held, That the possession of the two sons was adverse 
to the purchaser. Wyatt et al. vs. Elam et al., 


6. Persons aggrieved by the official misconduct of the 
Sheriff, must elect to bring their action or proceed by 
rule. They are not entitled to both remedies at the 
same time. Wood vs. Hunt, - - - 


7. Ajudgment against a lunatic is not void, but void- 
able; and a purchaser at Sheriff’s sale, under such 
judgment, would be protected. Foster vs. Jones, 


SPECIFIC PERFORMANCE. 


It was verbally agreed between the father and son, that 
the son should convey to the father a lot of land, and 
that in consideration therefor, the father should de- 
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vise to the son, two other lots of land. The son con- 
veyed his lot to the father; and the father devised his 
two lots to the son; but the will, by which he did this 
had but two witnesses to it, and was therefore void. 

Held, That the son was entitled to have a specific per- 
formance of the contract, from the representatives of 
the father. Maddox et al. vs. Rowe, - 


STAKE-HOLDER. 
See Trover, 2. 
STATUTES. 


1. A statute ought, if possible, to beso construed, 
that it shall not divest a vested right without com- 
pensation. dams vs. Dickson adm’r, - - 


2. Statute 32 Henry VIII, chap, 9, not of force in 
Georgia. Cain and Morris vs. Monroe, - 


3. An Act simply repealing a prior Act of the Legisla- 
ture so far as it respects the punishment prescribed 
in said Act, for offences named therein, is not a repeal 
of the Act. Wheeler vs. The State, - - 


4, The second section of the Act of 1852, “to regulate 
the mode of suing the bonds of executors, administra- 
tors and guardians,” is merely remedial, and therefore, 
it may constitutionally apply to cases founded on 
bonds made before the passage of the Act. Johnson 
us. Koockogey, - - - - - 


5. The Act of 1855, “to authorize the county of 
Dougherty, to aid in constructing the Georgia and 
Florida railroad, between Albany and Americus, or 
any other railroad running to said county, by the sub- 
scription for stock, and the issue of bonds therefor, 


183 
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upon a vote of the citizens,” is constitutional. Powers 
et al.vs. The Inferior Court of Dougherty county et al. 


See Exemption. 
See Railroads. 


SUMMARY POSSESSION. 


By the Act of 1823, Cobb 512, and those relating to the 
same subject, it appears that summary possession of 
land was only intended to be given to the purchaser 
at Sheriff’s sale, as against the defendant in execu- 
tion and those claiming under him. Bigelow vs. 
Smith and Lyan, - - - - - 


SURVIVOR. 


The common law doctrine of survivorship among joint 
tenants was abolished by the fifty-first section of the 
Constitution of 1777. Lowe vs. Brooks, 4dm’r, 


TITLE. 

1. After the draw and before the grant, the equitable ti- 
tle is in the drawer, and the legal title is in the State, for 
the use of the drawer on his payment ofthe grant fee. 
This equitable title is transferable; when transferred, 
the legal title in the State, becomes a legal title for the 
use of the ¢ransferree on the payment of the grant 
fee. Consequently, on the issuing of the grant to the 
drawer, the legal title passes through him without 
stop, into thetransferree, by virtue of the statute of 
uses. Henderson vs. Hackney, . - 383 


2, When a third person sets up independent title in 
himself, under a judgment of a Court, the proceeding 
will be arrested, unless the return is successfully con- 
troverted, which it is the privilege of the applicant to 
do. Bigelow vs. Smith and Lyan, - - 


See Pl. & Pr., 2. 
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TRESPASS. 


To a count in trespass for entering upon the plaintiff’s 
land and taking and carrying away the plaintiff’s 
wheat, cotton, &c., acount may be added by way of 
amendment, for taking and carrying away the proceeds 
and profits of the same land for the same time, there 
being no plea but the general issue of not “guilty” to 
to both counts, and the record showing no objection 
to the latter count, on the ground of its insufficiency, 
standing alone to warrant a recovery. Oglesby vs. 
Stodghill, - - - - - - 590 


See Damages, 4. 
TRIORS. 
See Jury, 1. 
TROVER. 


1. In an action of trover for negroes, their value and 
hire is the measure of damages. (Vements et al. vs. 
Glass. - - - - - - 395 


2. If A. deposit as a stake, the promissory note of a 
third person, with B., and B. deliver the same to the 
winner, after being notified to withhold it, taking from 
the winner a bond of indemnity, A. is entitled to re- 
cover the note of the winner in an action of trover. 
Leverett vs. Stegall, - - - - 257 


3. Trover may be sustained against an overseer for 
slaves in his possession. Porter vs. Thomas, ex’or, 


TRUSTEE AND TRUSTS. 


1. When the fee or inheritance is given by a grand- 
father to his grand-children, and the usufruct to the 
mother, the daughter of the donor, and the children, 
for their support and maintenance. during the natu- 
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ral life of the mother, and a trustee is appointed to 
execute the purposes of the instrument ; he is entitled 
to the possession of the property, to enable him to 
perform the trust, especially since the children have 
grown up; and this isthe only way in which they 
can participate in the bounty oftheir ancestor. Davis 
vs. Hunter, - - - - - 


2. Executors are trustees, and are amenable to a Court 
of Chancery, for the faithful discharge of their trust. 
Chancery has a concurrent jurisdiction with the Ordi- 
nary in holding them to security or removing them. 
Johns vs. Johns et al., - - - - 


3. By its charter, the American Colonization Society 
is authorized and empowered to receive property by 
bequest or otherwise, and to use and dispose of it, at 
its discretion, “for the purpose of colonizing, with 
their own consent, in Africa, the free people of color 
residing in the United States; and for no other pur- 
pose whatever.” Francis Gideon bequeathed, by his 
will, to the Society, “all of his slaves, for the purpose 
of sending them to Liberia, in Africa.” 

Held, That the Society was incompetent to take the 
property under their charter. Could the trust be exe- 
cuted by another? Quere. American Colonization 
Society vs. Gartrell, adm’r. - - - 


4. A gift to a father in trust for his children, is an ewe- 
cuted trust. Pope and wife vs. Tucker, - 


VERDICT. 


When there is much evidence on both sides, Courts 
will not disturb the verdict. Richardson vs. Roberts, 216 


WIDOW AND ORPHAN, 


See Lien, 6. 
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WILLS. 


1. The will of L. contained the following clauses: “I 
give and bequeath to my daughter, Percy McElvy, 
and to the heirs of her body, at my death, my negro 
woman Cherry, and her three children, Lewis, Fed, 
and Enoch, whom I haved loaned to her, and who, 
by my permission, is now in her possession, and the 
future increase of the said negro woman, Cher- 
ry. I now give and bequeath to my daughter Levisa 
Dill, my negro woman Milly, whom I had heretofore 
loaned to her husband, Silas Dill, and has since been 
traded off by him, and two cows and calves, and my 
bureau, to be delivered to her out of my stock, by my 
executor, at my death.” 

Held, That the words at my death, next following the 
words, “ heirs of her body,’ were not intended to 
qualify these words, but were intended merely to de- 
designate thetime when the loanto Mrs. McElvy was, 
according to the wish of the testator, to pass into the 
form of agift, as contradistinguished from the time 
when the loan to Silas Dill, wasaccording to his wish, 
to pass into the form ofa gift to Levisa Dill, and 
therefore that the words, “ heirs of her body,” were to 
be taken in their ordinary legal sense, and consequent- 
ly they were words of entail. Leevs. McElvy, 





2. G., by his will, gave certain property to his wife, 
during her natural life, or widowhood; in the event 
of her marrying again, the property was to be equally 
divided between her and the children of the testator ; 
should she marry a future husband and leave no child 
or heir by him, at her decease, the share allotted to her 
upon the second intermarriage, was to go over to the 
testator’s children. 

Held, That no estate tail was created by this will; 
but that the widow took an estate upon condition sub- 
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ject to be defeated upon her dying without child or 
heir. Clements et al.vs. Glass, - - 395 





3. “I give and bequeath to my grand-son, William 
Henry Long, only surviving child of my late daugh- 
ter, Lucy Long, the property that I gave to Lucy A. 
Long and her children in my will, should he live to 
be twenty-one years of age; but should my said 
grand-son die before he arrives at twenty-one 
years of age, the said property I give to my other law- 
ful heirs, &. And I appoint Robert Bowman trus- 
tee for my grand-son, the said Wm. Henry Long, &c.” 

Held, That the legacy vested at the death of the testa- 
tor, subject to be divested, should Wm. Henry Long 
die before attaining the age of twenty-one years. 
Bowman ex’r and trustee vs. Long, - - 242 
















4, By the words “I will and bequeath to my beloved 
wife, Mary, all my property, both real and personal, 
to be at her control during her natural life;” an es- 
tate for life is created in the wife, which is not en- 
larged into a fee by the words which follow, “I fur- 
ther will and request, she makes such disposition of 

it as she thinks best. Porter vs. Thomas ex’or, 467 










The last words quoted give a power of appointment by 
will and not by deed. Jbdid. 






5. If a will is before a probate Court, for probate, and a 
second willis pleaded as a revocation of the first, the 
probate Court may take notice of the second, although 
it may be, that the second is one which has not been 
admitted to probate, and one which is not offering it- 
self for probate; consequently, the probate Court may 
hear proof touching the execution of the second. 
Barksdalevs. Hopkins and wife et al, - - 332 











6. An earnest appeal to the Legislature to make provis- 
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ion by law for the probate of wills, so that the first 
proceeding shall be final. Walker vs. Perryman et al., 
7. At the time when the witnesses to a will subscribed 
it, a door-shutter intervened between them and the 
testator, and made it impossible for him to see them, 
except by changing hisplace. He did not change his 


place. 


Held, That the will was not “attested and subscribed in 
the presence” of the testator. Brooks vs. Duffell, 


8, When application is made to the Court for a citation 
to issue, calling on the executor to prove the will in 
solemn form,a prima facie case must be made, sup- 
ported by the affidavit of the party. Walker vs. Per- 


ryman et al. - 


9, In a proceeding for the probate of a will, the execu- 


tor is not the representative of the heirs at law. Nei- 
ther is he the pars principalis of the legatees named 
in the will, unless their interest as legatees is para- 
mount to their interest as heirs. did. 


10. A testator, in items two, three, and four, of his will, 
gave allofhis property to his wife. Items five and 
six were as follows: “Item 5th. Itismy will and de- 
sire, thatmy beloved wife, Rachel Broach, shall have 
full power to dispose of a part, or all of the above de- 
scribed property, in any manner she may think pro- 
per, and enjoy it in any way she may think fit, during 
her natural life, and after her death, I wish it equally 
divided between my beloved children, Robert Broach, 
John Broach, Hamilton Broach, Mary Ann Broach, 
and Calvin Broach.” 

“Item 6th. I give and bequeath unto my beloved daugh- 
ter, Martha Morris, one hundred dollars, to be paid 
out of my estate, after the death of my beloved wife, 
Rachel Broach, as her distributive share of my estate.” 
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/Teld, That Rachel Broach did not take a greater estate 
than for her life, nor power to dispose ofa greater es- 


tate than for her life. Broach adm’r vs. Kitchens. 


11. Testator, by his will, /ends to his wife the whole of 
his estate, during her natural life or widowhood ; but 
in the event of her marriage, he directs that his estate 
be divided into three equal parts. One part he lends 
tv his wife during her natural life, and at her death 
over to her blood relations. One other part he lends 
to his sister, B. C., during her life, and the other share 
he directs to be sold, and the moneys arising from said 
sale to be equally divided between his brothers and 
sisters, (naming them, nine,) tothem share and share 
alike forever, but if either of his said brothers and sis- 
ters should decease, leaving nochild or children, then 
he directs that their part of said legacy be equally di- 
vided betwixt the whole of his brothers and sisters 
above named, to each of them forever. He further 
provides that if his wife should not marry, then, at her 
death, the whole of his estate be sold,and the proceeds 
divided into three parts; one part he gives to his 
wife’s relations; one part to his sister, B. C., during 
her life, and at her death to his brothers and sisters ; 
the other third or part of the money he gives to be 
equally divided between the’whole of his above named 
brothers and sisters, in manner above mentioned, and 
to each of them forever. The widow never married. 
Two of testator’s sisters died childless, and all his 
brothers and sisters died before his widow, the tenant 
for life. 


Held, 1st. That only ¢he children of a deceased brother 
or sister, Jiving at the death of the tenant for life, were 
entitled to the share of their parent, and that they took 


45 
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directly from testator, and not throngh their father or 
mother 


2d. That the remainder never having vested in the bro 
thers and sisters, all of whom died before the tenant 
dren of the brothers and sisters were entitled to any 
part of the estate. 
for life, that neither the widow nor the grand-chil- 


3d. That the children living at the death of the tenant 
for life, could assert their claim and title in their own 
right, and that the administrator of their deceased 
parent was not a necessary or proper party. 


4th. That only the children of the deceased brothers 
and sisters, diving at the death of the tenant for life, 
were also entitled in the place and stead of their pa- 
rents to their share or estates of any brother or sister 
who died, leaving no child or children. Burch ex’or 
vs. Burch et al., - - ee - 


12, By its charter, the American Colonization Society 
is authorized and empowered to receive property by 
bequest or otherwise, and to use or dispose of it, at its 
discretion, “ for the purpose of colonizing, with their 
own consent, in Africa, the free people of color resi- 
ding in the United States; and for no other purpose 
whatever.’ Francis Gideon bequeathed by his will, 
to the Society, all of his slaves, for the purpose, of 
sending to Liberia, in Africa.” 

/leid, That the Society was incompetent tu take the 
property under their charter. Mmerican Coloniza- 
lion Society vs. Gartreil adm’r., - - 


13. Mark Shipp died testate leaving the following will: 


Item second. I give and bequeath to my beloved niece, 
Mahalia V. Shipp, a negro woman named Martha, 
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about twenty-four years old, and her two children, to- 
wit: Harriet Jane, about six years old, and Nancy 
Turner, about two years old. But should my niece, 
Mahalia Shipp, die before she arrives at the age of 
twenty-one years, the above named negroes are to be 
reverted back to my estate. My niece Mahalia Shipp 
is to be educated and supported out of the estate, so 
long as she remains with my beloved wife. 





Item third. 1 give and bequeath to Henry Mark Night, 
son of the Rev. John W. Night, two hundred dollars ; 
one hundred to be paid him on the twenty-fifth day of 
December, one thousand eight hundred and fifty-three, 
the other one hundred to be paid him one year after 
the first hundred is due. 


Item fourth. I give and bequeath to my sister-in-law, 
Mrs, Rebecca Jennings, ten acres of land, embracing 
the building, whereon she now lives, during her life, 
or so long as she remains on the same. 


Item fifth. I desire and direct that Mrs, Polly Linville 
remain with my beloved wife. 


Item sixth. 1 give and bequeath to my beloved wife, all 
of my real and personal property, (the above named 
negroes excepted,) so long as she remains a widow, but 
in case she should intermarry, I wish a division im- 
mediately to take place. 


ltem seventh. In consideration of the latter clause of the 
fifth item, I wish my beloved wife, in addition to that 
part of the estate bequeathed to her by her father, to 
have enough of my separate estate to make in the ag- 
gregate, one-half of my estate real and personal, which 
one-half, as mentioned in this item, to remain her 
separate and distinct estate, during her natural life. In 
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case of her wishing to remove from the county (Lin 
coln,) the negroes going into her possession from my 
estate, I wish and require that the said negroes be sold 
within the limits of the county above mentioned ; also, 
that husband and wife, parentand child, be not sepa- 
rated, but sold in families. I wish and require that they 
be sold privately, if they do not bring so high a 
price. 


ltem eighth. 1 wish and require, upon the event ofa di- 
vision, that Bertha, a girl, be valued alone, and plac- 
ed in Mahalia V. Shipp’s lot, as disposed of in second 
item. 


[tem ninth. I will and bequeath unto my friend, Ed- 
mund J. Lyon, two hundred and fifty dollars; also, 
his wife, Prudence Lyon, two hundred and fifty dol- 
lars, to be paid out of that portion of my estate not 


disposed of in the foregoing items. 


Item tenth. 1 further bequeath, at the death of my wife, 
when the estate will be finally closed, that Thomas A. 
Shipp and Benjamin Franklin Shipp shall have an 
equal portion with my other legatees, also, my niece, 
Martha Frances Shipp, an cqual portion with Thomas 
and Benjamin Shipp, as above mentioned. T further 
wish and require my executors to pay over to Nancy 
Turner Harris, two hundred dollars, which amount 
I will and bequeath unto the said Nancy T. Harris 
and her children. 


\lso, I will and bequeath unto Reason Lewis Woolly 
and Mary C. EK. Woolly, an equal portion of my es- 
tate with my other legatees, atthe death of my wife, 
as Mentioned 1 item tenth. 


Ltei7 eleventh. i alse 
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Hutson Shipp, two hundred dollars, to be paid over 
at my wite’s death, or division, as stated in tenth 


item. 


fleld. ist. That the widow took a life estate only in all 
the property real and persopal, 2d. That at her 
death it was to be equally divided between all the heirs 
at law of deceased, the widow excepted ; including, 
also, the persons mentioned in the will, to whom was 
bequeathed an equal portion of the residue. 3d. That 
the word /egatees, in the will, must have its popular 
and not its technical signification. Ludlerstedt, adm’r 
1s. Jennings and Moseley, ex’rs., - - 


See Devise. 


WITNESS. 


witness whose interest is uncertain, and who Is protec- 
ted against a recovery, by the statute of limitations, is 


a competent witness. Leverell vs. Stegall, - 
see Wills, 7. 

WRITS, 
See Sheriff, 1. 





